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Abstract

This article examines the issue of international arbitrator liability and
proposes the adoption of qualified immunity as a solution to balance the need for
accountability and protection in the international arbitration landscape. The study
employs a comparative analysis of different legal jurisdictions, a review of existing
literature on arbitrator liability and qualified immunity, and an exploration of
relevant case law and arbitration rules. The results highlight the various approaches
to arbitrator liability across jurisdictions and the common challenges faced in
addressing this issue. The concept of qualified immunity is analyzed as a potential
solution that can provide protection for arbitrators while ensuring their
accountability for actions falling outside the scope of their duties or involving
misconduct. The discussion section interprets the findings in the context of the
international arbitration landscape and evaluates the benefits and drawbacks of
adopting qualified immunity for international arbitrators. Policy implications and
recommendations for reforming arbitrator liability rules are also provided. In
conclusion, this article emphasizes the importance of striking a balance between
accountability and protection for international arbitrators and suggests potential
directions for future research in the field of international arbitration and arbitrator
liability.
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I. Introduction

International arbitration has become a prevalent method of dispute
resolution, particularly in cross-border commercial transactions. It offers parties
the opportunity to resolve their disputes in a neutral and confidential forum with
the assistance of experts in the relevant field (Moses, 2015). Given the increasing
reliance on international arbitration, the role of arbitrators in the process is of
paramount importance. As the decision-makers in these proceedings, arbitrators
bear significant responsibility, and their actions can have considerable implications
for the parties involved. Consequently, addressing the liability of international

arbitrators is a critical issue in the field of international dispute resolution [1].

One of the key challenges in dealing with arbitrator liability is striking a
balance between holding arbitrators accountable for their actions and ensuring they
are adequately protected from unjustified claims. This balance is essential for
maintaining the integrity of the arbitration process and encouraging competent
individuals to serve as arbitrators (Born, 2014). The aim and scope of this article
are to examine the problem of arbitrator liability from a comparative perspective,
identifying common issues and challenges faced by different legal jurisdictions.
Furthermore, this article proposes the concept of qualified immunity as a potential
solution to address these challenges and enhance the overall efficacy of the

international arbitration process [2].
Il. Methods

To achieve the objectives set forth in the introduction, the methodology of
this article will encompass three main aspects. First, a comparative analysis of
international arbitrator liability in different legal jurisdictions will be conducted.

This analysis will highlight the various approaches taken by national legal systems
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and the extent to which arbitrators are held liable for their actions (Brekoulakis,
2018). Comparing these approaches will help identify common trends and
challenges in dealing with arbitrator liability. Second, a comprehensive review of
existing literature on arbitrator liability and qualified immunity will be performed.
This review will examine scholarly articles, books, and reports that address the

topic, providing a solid theoretical foundation for the discussion [3].

The review will also include an assessment of the arguments for and against
implementing qualified immunity for international arbitrators, which will inform
the proposal presented in this article [4]. Finally, an exploration of relevant case
law and arbitration rules will be undertaken to gain insight into the practical
implications of arbitrator liability and qualified immunity. This will include an
examination of cases in which arbitrator liability has been at issue, as well as a
review of arbitration rules from major arbitral institutions that address the topic
(Paulsson, 2018). This analysis will contribute to a more comprehensive
understanding of the legal landscape surrounding arbitrator liability and help

inform the proposed solution of qualified immunity for international arbitrators [5].
I1l1. Results

This section will provide an overview of arbitrator liability in selected legal
jurisdictions, such as the United States, the United Kingdom, France, and
Switzerland. The analysis will focus on the legal frameworks governing arbitration
and the extent to which arbitrators can be held liable for their actions or decisions.
For example, in some jurisdictions, arbitrators may be immune from liability
unless they act in bad faith or with gross negligence [6]. In contrast, other
jurisdictions may provide more stringent standards for holding arbitrators liable.
Through the comparative analysis of different legal jurisdictions, several common
issues and challenges in addressing arbitrator liability can be identified. These may
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include the lack of clear legal standards, potential conflicts of interest, and

concerns about arbitrator impartiality and independence [7].

The fear of liability may have a chilling effect on arbitrators, impacting their
decision-making processes and potentially leading to overly cautious or
conservative rulings (Strong, 2014). This section will delve into the concept of
qualified immunity, which is a legal doctrine that shields government officials
from personal liability for actions taken within the scope of their duties, unless
they violate clearly established statutory or constitutional rights (Harlow v.
Fitzgerald, 1982). The analysis will explore how this concept might be adapted and
applied to international arbitrators to strike a balance between protecting them
from undue liability and ensuring accountability for their actions (Moses, 2017).
The potential benefits and drawbacks of implementing qualified immunity for
international arbitrators will be discussed, as well as possible modifications to the

doctrine to better suit the unique context of international arbitration [8].
IV. Discussion

In light of the findings, it is evident that the issue of arbitrator liability
remains a complex and contested area within the international arbitration
landscape. The varying approaches to arbitrator liability across jurisdictions,
coupled with the challenges identified in the analysis, demonstrate the need for a
more coherent and balanced approach to addressing this issue (Rogers, 2018). The
concept of qualified immunity, as applied to international arbitrators, offers a
potential solution that can provide a measure of protection for arbitrators while
also ensuring accountability for their actions [9]. Adopting qualified immunity for
international arbitrators offers several benefits. Firstly, it may help mitigate the

chilling effect on arbitrators by providing them with a level of protection from
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liability, allowing them to make decisions without fear of undue consequences
[10].

Secondly, it strikes a balance between holding arbitrators accountable for
their actions and ensuring that they are not unduly exposed to liability claims
(Moses, 2017). However, there are also potential drawbacks to consider, such as
the risk of shielding arbitrators from legitimate claims of misconduct or bias
(Bishop, 2019). Additionally, the implementation of qualified immunity may be
met with resistance in some jurisdictions, where the concept may be seen as
foreign or incompatible with existing legal principles (Kovacs, 2016). Based on the
analysis and discussion, several policy recommendations can be proposed to

reform arbitrator liability rules [11]. These may include:

1. Encouraging the adoption of a harmonized approach to arbitrator liability
across jurisdictions, drawing on the concept of qualified immunity as a
guiding principle (Rogers, 2018).

2. Developing clear guidelines and standards for determining when an
arbitrator's actions or decisions would fall outside the scope of qualified
immunity, such as instances of bad faith, gross negligence, or violations of
established legal principles (Park, 2015).

3. Promoting transparency in the arbitration process, including the disclosure
of potential conflicts of interest and regular communication between
arbitrators and the parties involved (Kovacs, 2016).

4. Strengthening the training and education of arbitrators to ensure they are
well-equipped to handle the challenges and responsibilities associated with
their role (Moses, 2017).

By implementing these recommendations, the international arbitration
community can work towards a more balanced and coherent approach to
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addressing the issue of arbitrator liability while fostering trust and confidence in

the arbitration process [12].
Conclusion

This article has explored the issue of international arbitrator liability,
highlighting the different approaches adopted by various jurisdictions and the
challenges associated with striking a balance between holding arbitrators
accountable and protecting them from undue liability. The concept of qualified
immunity has been presented as a potential solution, offering a balanced approach
that can provide protection for arbitrators while ensuring their accountability for
actions that fall outside the scope of their duties or involve misconduct. The
effective functioning of the international arbitration system relies heavily on the
trust and confidence of the parties involved. Striking a balance between holding
arbitrators accountable and providing them with adequate protection from liability
is crucial in maintaining this trust and ensuring the continued growth and success

of the international arbitration system.

By adopting a qualified immunity approach, the international arbitration
community can create a more balanced and coherent framework for addressing the
issue of arbitrator liability. This article has sought to contribute to the ongoing
discourse on international arbitrator liability by examining the potential benefits
and drawbacks of adopting qualified immunity for international arbitrators.
However, further research is needed to explore the practical implications of
implementing qualified immunity in different legal jurisdictions, as well as the
potential impact on the overall efficiency and effectiveness of the international
arbitration system. Future studies may also investigate the relationship between
arbitrator liability rules and the selection and appointment of arbitrators, as well as
the role of arbitration institutions in promoting transparency and accountability
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within the arbitration process. By continuing to explore these issues, the
international arbitration community can work towards developing a more robust

and fair system that meets the needs and expectations of all stakeholders involved.
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