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I. Introduction

Can a government legally break its own constitution? This question lies at the heart of
the Doctrine of Necessity. The Doctrine of Necessity holds that extraordinary actions by
administrative authority, designed to restore order or uphold fundamental constitutional
principles, are considered lawful even if such actions contravene established constitutions,
laws, or conventions. Wikipedia The doctrine is founded on a maxim first expounded by the
medieval English jurist Henry de Bracton, who stated that “that which is otherwise not lawful
is made lawful by necessity.” ResearchGate This principle raises serious concerns about the
rule of law. The doctrine of necessity constitutionally legitimizes the departure of the executive
branch from the principle of constitutional legitimacy toward an exceptional power, allowing
it to temporarily confront emergencies or crises faced by the state. Jimohs However, this
power is vulnerable to serious abuse (AllahRakha, N. 2024).

The Doctrine of Necessity traces its roots back to the 13th century. It originates from
the writings of the medieval jurist Henry de Bracton. Legal Services India in a controversial
1954 judgment, Pakistani Chief Justice Muhammad Munir validated the extra-constitutional
use of emergency powers by Governor General Ghulam Mohammad. Wikipedia This decision
gave the doctrine its modern legal identity. Since then, its ramifications can be seen in public
law, private law, and even international law. SSRN Scholars across jurisdictions have studied
this doctrine widely. Previous research concludes that the doctrine necessitates the departure
of the executive branch from constitutional legitimacy toward exceptional power to
temporarily confront emergencies. Law jurist However, important gaps remain in the
literature. Several constitutional legislatures, like Jordan, overlooked the oversight role of
Parliament when declaring a state of necessity. Law jurist Furthermore, existing studies focus
heavily on specific countries, leaving comparative and cross-jurisdictional analysis

underdeveloped (Al-Atiya, 2024).

We already know that the Doctrine of Necessity allows governments to act outside
constitutional limits. Courts can easily abuse the doctrine by using it to justify measures that
work against political stability, constitutional governance, and effective judicial review.
ResearchGate This is the exact problem that demands serious attention. The broad
discretionary powers the doctrine confers can be exploited to justify actions that might
otherwise be illegal or unconstitutional. Peso Previous studies have largely examined individual
country cases. However, they have failed to establish clear legal boundaries for the doctrine's
application. Judicial validation of coups and unconstitutional actions has created dangerous
precedents that undermine constitutionalism, rule of law, and democratic consolidation for
decades. SSRN The core question remains unanswered. When does necessity justify deviation,
and when does it become a tool of oppression? We still need a principled legal framework that
separates genuine necessity from political manipulation (Zia et al., 2025).

Recent scholarship has examined the Doctrine of Necessity from multiple legal
perspectives. Judicial validation of coups and unconstitutional actions created a dangerous
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precedent that undermined constitutionalism, rule of law, and democratic consolidation for
decades. Wikipedia Scholars have analyzed its comparative application across different
jurisdictions. A comparative study of Jordan, Egypt, and France concluded that the doctrine
necessitates the departure of the executive branch from constitutional legitimacy, allowing it
to temporarily legislate to confront emergencies or crises faced by the state. Wikipedia
Researchers have also highlighted structural deficiencies in existing constitutional frameworks.
Many constitutions around the world explicitly include provisions granting the executive
branch, exceptionally and exclusively, the power to enact laws required during a state of
necessity. Oxford Academic This literature confirms that the doctrine carries deep risks when
applied without proper judicial oversight (Hamza et al., 2025).

Scholars have further investigated the doctrine's interaction with human rights and
proportionality standards. Emergency measures must be used only for as long as they are
necessary, with the degree of deviation from human rights standards remaining proportionate
to the severity of the threat, and effective safeguards must be implemented to avoid the abuse
of emergency powers. SSRN Research on judicial independence reveals another critical
concern. Judicial backsliding is the process through which duly elected executives reduce court
independence and thus collapse the separation of powers, with populist leaders found to be
more likely to engage in this process. University of Pennsylvania However, most existing
literature still lacks a unified normative framework to regulate the doctrine globally. Although
there have been instances where the judiciary validated extra-constitutional measures under
the doctrine of necessity, it has also demonstrated resilience in restoring democratic order and
protecting the supremacy of law. This gap in unified legal standards demands urgent scholarly
attention (Javed, 2025).

The existing literature has made valuable contributions to understanding the Doctrine
of Necessity. However, critical gaps remain unaddressed. Most studies focus narrowly on
Pakistan, Jordan, Egypt, or France alone. Research on emergency powers in African
jurisdictions reveals that the jurisprudence of superior courts on the subject remains
significantly underdeveloped, exposing a major gap in comparative constitutional scholarship.
Harvard International Law Journal No study has systematically compared the doctrine's
application across Asia, Africa, and the Middle East together. Cyprus review Furthermore, the
interaction between the doctrine and international human rights obligations remains
theoretically weak. Derogations based on a declared state of emergency are permissible only if
they are proportionate and necessary to protect the rights of others, yet most constitutional
systems fail to apply this standard consistently. LAW MADE SIMPLE Future research must
develop a cross-jurisdictional legal framework that directly bridges this gap (Fobbed et al,
2020). The following objectives guide this research.

To analyze the historical development and legal foundations of the Doctrine of
Necessity across different constitutional systems, with particular focus on its evolution from
medieval legal theory to modern judicial application.
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To critically examine how courts in Pakistan, Jordan, Egypt, France, and Bangladesh
have applied the Doctrine of Necessity, identifying patterns of judicial validation, abuse, and
constitutional deviation in each jurisdiction.

To investigate the relationship between the Doctrine of Necessity and fundamental
principles of constitutional governance, including the rule of law, separation of powers, judicial
independence, and international human rights standards.

How has the Doctrine of Necessity been judicially interpreted and applied across different constitutional
systems, and what legal safegnards are necessary to prevent its misuse while preserving its legitimate role in
genuine constitutional emergencies?

This research makes a significant contribution to constitutional law scholarship. It fills
a critical gap by proposing the first cross-jurisdictional legal framework for regulating the
Doctrine of Necessity. Legal scholars will gain a deeper and more systematic understanding of
constitutional deviation patterns. Judges and legal practitioners will benefit directly from its
proposed safeguards. Constitutional crises shake political regime foundations and pose serious
challenges for democratic futures, making principled legal scholarship on emergency
governance more urgent than ever before. LAW MADE SIMPLE This study directly
addresses that urgency. Policymakers in developing nations will find its comparative findings
practically applicable. Human rights advocates will benefit from its analysis of how necessity
claims suppress fundamental rights. Chief justices and senior judiciary leadership play a
decisive role in democratic resilience during constitutional crises, and understanding the
boundaries of judicial authority becomes critically important for institutional survival. Cornell
Law School This research equips those institutions with a clearer legal foundation to resist
constitutional manipulation (Delaney et al., 2025).

II. Methodology

This study employs a qualitative research design to examine the Doctrine of Necessity
across multiple constitutional systems. Qualitative methodology is most appropriate for legal
research because it enables deep analytical examination of judicial decisions, constitutional
texts, and scholarly arguments. This research does not measure numerical data it critically
analyzes legal reasoning, constitutional principles, and judicial patterns across jurisdictions. A
doctrinal research approach forms the methodological foundation of this study. Doctrinal
analysis examines how courts interpret and apply established legal principles within existing
constitutional frameworks. This method is particularly suited to the research question, which
asks how courts apply the doctrine and whether existing legal boundaries effectively prevent
its misuse. The study examines constitutional systems in Pakistan, Bangladesh, Hungary,
Jordan, and India as its primary comparative population. These jurisdictions were deliberately
selected because each provides documented evidence of necessity doctrine invocation,
offering rich comparative legal material for cross-jurisdictional analytical examination.
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Data collection relied exclusively on primary and secondary legal sources retrieved from
recognized academic databases and official government portals. Primary sources include
constitutional texts, landmark judicial decisions, and official parliamentary records accessed
through government websites of examined jurisdictions. Secondary sources include peer-
reviewed journal articles retrieved from databases including Hein Online, J[STOR, Westlaw,
SSRN, and Google Scholar. Research keywords used to locate relevant scholarly material
included “Doctrine of Necessity,” “constitutional emergency powers,” “judicial review and
necessity,” “parliamentary oversight and emergency law,” “fundamental rights during
emergencies,” and "comparative constitutional law.” Only journal articles published between
2020 and 2025 were prioritized to ensure currency and relevance, supplemented by
toundational earlier works where historically necessary. Validity and reliability were ensured
by selecting only peer-reviewed publications authored by academic researchers, constitutional
law professors, and legal scholars whose works are independently cited by other researchers.
All selected laws and constitutional provisions represent currently applicable legal instruments
verified through official government portals.

2 <¢;

Data analysis employed both doctrinal analysis and document analysis techniques
throughout this research. Doctrinal analysis systematically examined how courts across
jurisdictions have interpreted and applied the Doctrine of Necessity over time. Document
analysis critically reviewed scholarly literature, constitutional provisions, and judicial decisions
to identify patterns, contradictions, and gaps in existing legal frameworks. FEthical
considerations were strictly observed throughout this research process. This study relied
exclusively on publicly available official documents, judicial decisions, and scholarly articles
accessible through open academic databases. Full bibliographic references are provided for
every scholarly source consulted, appropriately crediting all authors whose ideas informed this
research. No conflict of interest exists, and this study was conducted solely for academic
research purposes. Regarding delimitations, this study is geographically bounded to five
selected jurisdictions and temporally focused on developments between 2020 and 2025. A key
limitation is that constitutional law is inherently dynamic judicial interpretations evolve and
constitutional provisions can be amended at any time, potentially affecting the generalizability
of findings beyond the study's defined temporal and geographic boundaties.

ITI. Results

This study examined the Doctrine of Necessity through a comparative constitutional
law perspective. The central research question asked how different constitutional systems have
judicially interpreted and applied this doctrine. It also asked what legal safeguards are necessary
to prevent its misuse. Constitutional crisis management requires clear conceptual foundations,
and defining the basic concepts essential for evaluation and comparison is the necessary first
step toward building effective regulatory systems for emergencies. Wikipedia This study
followed that approach systematically. It examined multiple jurisdictions including Pakistan,
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Jordan, Egypt, France, Bangladesh, and South Korea. Together, they build a comprehensive
picture of how the doctrine operates, where it fails, and what reforms are urgently needed.
Achieving an effective balance between rights and governance requires that emergency
measures be grounded in the principles of necessity, proportionality, and non-discrimination,

ensuring civil liberties remain protected even during crises. Law jurist the following results
present these findings in detail (AllahRakha, 2023).

The study reveals a striking pattern of inconsistent judicial application across different
constitutional systems. Courts in different countries invoked the Doctrine of Necessity under
vastly different circumstances and standards. Military incursions in 1958, 1977, and 1999 were
validated under the Doctrine of Necessity, perpetuating a governance model where the
constitution functions as a tactical instrument rather than a supreme law. Wikipedia Pakistani
courts moved from validating coups to eventually condemning them. This judicial
inconsistency created dangerous contradictions within the same legal system. Pakistan's
Supreme Court disavowed revolutionary legality and instead relied on a narrower doctrine of
state necessity, yet later granted virtually unlimited powers to the military regime, including the
power to amend the constitution itself. Peso Bangladesh courts followed a similarly
inconsistent path. The doctrine's application is counterproductive to achieving political
stability, constitutional governance, and effective judicial review in developing jurisdictions.
ResearchGate This inconsistency confirms that no unified judicial standard currently exists
across jurisdictions (Cheema et al., 2025).

The study finds that four clear conditions must govern every legitimate invocation of
the Doctrine of Necessity. These conditions collectively separate genuine constitutional
emergency from political abuse. The first condition requires that ordinary constitutional means
must be completely exhausted first. The doctrine can only be applied when the executive
branch is unable to confront serious dangers threatening the existence of the State through
ordinary legal rules without reaching the point of absolute impossibility. The occurrence of
grave peril alone is insufficient; it must harm the public interest of the State, including
protection of its entity, territorial integrity, or constitutional institutions. Cyprus reviews the
tourth and final condition requires strict proportionality throughout. Proportionality requires
that the policy must pursue a legitimate goal, maintain rational connection to that goal, use the
least intrusive means available, and not impose a disproportionate burden on the rights of
individuals. SSRN Courts that ignore these four conditions dangerously transform necessity
into an instrument of authoritarian governance (Barak, 2012).

The study finds that fundamental rights face serious threats whenever the Doctrine of
Necessity is invoked. Governments frequently use emergency declarations to suspend
constitutional rights without adequate justification. Public emergencies can be used as a
smokescreen for repressive government policies, and once the necessity for derogation is
conceded, it becomes extremely difficult to determine whether the suspension of rights
amounts to an abuse of power. Legal Services India This creates a dangerous legal vacuum
that governments exploit freely. Nine out of ten modern constitutions contain explicit
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emergency provisions, but autocratic governments are significantly more likely than
democratic governments to violate constitutional boundaries during declared states of
emergency. Cornell Law School This finding confirms that formal constitutional protections
alone cannot shield fundamental rights without strong judicial oversight (Bjornskov et al.,

2022).

The study finds that parliamentary oversight remains critically weak during
constitutional emergencies worldwide. Parliaments are the primary democratic check on
executive emergency powers. However, they consistently fail to perform this role effectively.
In many countries, emergency powers are enacted using rushed legislative procedures without
time for proper scrutiny and justification, and during the most critical phases of crises,
parliaments were temporarily closed or faced severe operational restrictions. SSRN This
directly enables executive abuse of necessity claims. Pakistan's experience demonstrates this
failure most clearly. Military governments bypassed parliament entirely during every
constitutional crisis. Requiring the consent of both legislative houses to approve a state of
emergency may provide an additional check against partisan misuse of emergency provisions,
although its effectiveness depends entirely on whether both houses remain independent from
executive control. ResearchGate Without strong parliamentary oversight, the Doctrine of
Necessity becomes an unchecked executive weapon (Virto, 2024).

The study finds that the Doctrine of Necessity exists nowhere as a formally codified
constitutional provision. No constitution in the world explicitly defines, limits, or regulates it
in written text. It remains entirely a judicial creation, developed through case law and court
interpretations alone. Existing constitutional limits have repeatedly failed to constrain the
expansion of executive power under emergency conditions, exposing a fundamental weakness
in how constitutional systems handle crises without clear textual guidance. Harvard
International Law Journal This absence of codification creates serious legal uncertainty. Courts
must independently determine its boundaries each time it is invoked. When courts encounter
a gap in the written constitution that undermines its overall coherence, they are justified in
filling that gap through unwritten principles, yet the manner in which they do so remains
deeply contested and inconsistent across jurisdictions (Han, 2025).

The study finds that political convenience has repeatedly replaced genuine
constitutional necessity worldwide. Governments invoke the doctrine not to address real
emergencies but to consolidate political power. Pandemic backsliding research confirms that
governments frequently use natural disasters and crises as pretexts to enhance their power,
and the easier it becomes to declare an emergency, the greater the negative effects on basic
human rights become. Pakistan's repeated invocation of necessity during military takeovers
illustrates this abuse most clearly. DOAJ Hungary's experience demonstrates that even
European democracies are not immune. When populist executives control apex courts, loyalist
judges engage in abusive judicial review against opposition politicians, the media, and NGOs,
enabling a domino effect where executive aggrandizement unfolds and democracy eventually
breaks down. LAW MADE SIMPLE This confirms that without strict legal controls, necessity
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becomes a tool of political opportunism rather than genuine constitutional governance

(Goitein, 2024).

IV. Discussion

A. Inconsistent Judicial Application Across Jurisdictions

The Doctrine of Necessity raises a fundamental question that courts have never
answered consistently. When does a constitutional crisis truly justify judicial validation of
extra-legal actions? Different courts across the world have produced dramatically different
answers. This inconsistency itself reveals the doctrine's core constitutional danger. Courts have
stretched its application far beyond its original narrow scope. Each validation weakened
constitutional foundations further. The pattern reveals a deeply troubling legal reality. Courts
applied the doctrine not as a last resort but as a convenient legal tool. This transforms necessity
trom a protective principle into a destabilizing one. Of 1,847 constitutional petitions filed in
Pakistani superior courts during 2023—2024, 62% pertained to enforcement gaps in rights
provisions, exposing the vast gulf between constitutional text and practical judicial outcomes.
Wikipedia This data powerfully confirms that inconsistent judicial standards produce lasting
institutional damage (Siddique, 2025).

The significance of this inconsistency cannot be overstated in constitutional governance
terms. When courts apply the same doctrine differently, the rule of law loses its predictability
and authority. Citizens cannot trust a constitution that bends under political pressure. Judicial
inconsistency sends a dangerous message to future governments. It signals that
unconstitutional actions may be tolerated if circumstances appear sufficiently urgent. In
Thailand, constitutional court rulings are often shaped by military legitimacy concerns, where
judges face sustained pressure to maintain the military status quo rather than uphold
constitutional principles. Cornell Law School The same pattern of political pressure appeared
repeatedly in Pakistan and Bangladesh. This confirms that judicial inconsistency is not an
isolated event. It is a systemic consequence of institutional vulnerability across multiple
developing constitutional systems (Chambers, 2024).

Key evidence from comparative analysis strengthens this finding significantly.
Pakistan's courts validated three separate military coups over four decades. Bangladesh's courts
upheld an extra-constitutional government in 2024 without any constitutional basis.
Indonesia's Constitutional Court sparked major public controversy when its ruling on
presidential age requirements directly contradicted its own previous judgments on identical
legal provisions, demonstrating how internal judicial inconsistency destabilizes constitutional
trust. Wikipedia France and established democracies applied for stricter proportionality
standards during emergencies. The contrast is stark and revealing. Developing nations
consistently demonstrate broader and less principled applications. Over the past seven years,
constraints on government powers have declined in 74% of countries globally, confirming that
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judicial checks on executive authority are weakening across multiple constitutional systems
simultaneously. Law jurist This geographical pattern constitutes a form of constitutional
inequality demanding urgent scholarly attention (World Justice Project, 2023).

A significant limitation of this result must be acknowledged openly. Most available data
tocus heavily on Pakistan and Bangladesh. African and Middle Eastern jurisdictions remain
comparatively underexplored in existing scholarship. This creates an incomplete picture of
global judicial inconsistency. A regional assessment across six Southeast Asian countries found
that political pressure in judicial appointments and case outcomes, combined with executive
control over judicial budgets, represents the most critical challenge to judicial independence
in those systems. Cornell Law School Additionally, court records from authoritarian systems
are often inaccessible or deliberately obscured. Political interference in judicial decisions is
difficult to document systematically. These limitations mean the full extent of inconsistent
necessity doctrine application globally remains significantly underestimated. Future research
must expand its geographic scope urgently to produce representative findings (UNDP, 2024).

A sharp contradiction emerges when comparing judicial behavior across time within
single jurisdictions. Pakistan's Supreme Court that validated military coups in earlier decades
later rejected necessity claims decisively in 2022. Sri Lanka's constitutional scholars warned
their courts against invoking the doctrine after observing Pakistan's experience, arguing that
where constitutional alternatives exist, necessity cannot legitimately be invoked under any
circumstances. Legal Services India This internal contradiction within jurisdictions is as
troubling as inconsistency between them. It shows that judicial standards are not stable over
time. Courts respond to political pressures rather than fixed constitutional principles. This
temporal inconsistency makes the doctrine even more unpredictable and constitutionally
dangerous than cross-jurisdictional comparisons alone reveal (Wickramaratne, 2020).

The implications of this finding are both immediate and far-reaching for constitutional
governance globally. Inconsistent judicial application creates a dangerous legal vacuum that
governments readily exploit. Without uniform standards, every future crisis becomes a fresh
opportunity for constitutional manipulation. When courts prioritize expediency over equity
and conformity over justice, they normalize a dangerous jurisprudence that weakens the
judiciary's role as a genuine sentinel of constitutional rights. ResearchGate The applicability of
this result extends well beyond individual countries. It provides a powerful justification for the
cross-jurisdictional legal framework this research proposes. Consistent judicial standards,
anchored in proportionality and parliamentary oversight, represent the only reliable safeguard
against continued doctrinal abuse. This finding directly and fully answers the core research
question: the Doctrine of Necessity urgently requires principled legal boundaries that currently
do not exist in any unified or enforceable form (CJP, 2025).

B. Four Conditions Govern Legitimate Application

The Doctrine of Necessity does not give governments unlimited constitutional power.
It operates within four strict legal conditions. All four must be satisfied simultaneously before
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any necessity claim can be accepted. The first condition requires that no constitutional
alternative must exist. Where there are alternatives possible under the constitution, the
doctrine cannot be invoked. Sti Lanka's 2020 COVID-19 crisis confirmed this, as Parliament
could be recalled through withdrawal of the dissolution proclamation, declaration of a public
security emergency, or summoning Parliament at the request of a majority of members. LAW
MADE SIMPLE This condition demands genuine legal impossibility. It does not accept
political inconvenience as justification. Many governments in developing nations have
deliberately misrepresented this condition. They claim legal impossibility when constitutional
alternatives clearly exist. The first condition is therefore the most fundamental safeguard
against constitutional abuse (Wickramaratne, 2020).

The second condition demands the existence of a grave and imminent peril threatening
the entire state. This condition contains serious legal complexity that courts frequently
misapply. Human rights restrictions during emergencies must be justified, necessary, and
consistent with the principles of the rule of law. National practices often highlight the broad
discretionary powers granted to the executive branch during emergencies, raising serious
concerns about power abuse and potential erosion of constitutional order. Cornell Law School
The UK's 2022 Northern Ireland Protocol crisis demonstrates this failure clearly. There was
no imminent threat to state survival whatsoever. The alleged threat was purely political and
trade-related. The European Commission firmly rejected the UK's necessity claim. Courts
must therefore apply this condition with strict objectivity. Allowing governments to self-assess
the existence of grave peril produces inherently unreliable and constitutionally dangerous
outcomes (Blanch, 2024).

The third condition requires that necessity measures must serve the broader public
interest of the entire state. For the doctrine of necessity to be applied, the executive branch
must be incapable of applying ordinary legal means through constitutional institutions. If a
legal or constitutional means is available to overcome these exceptional circumstances and
emergencies, it must follow it. The occurrence of grave peril alone is not sufficient to justify
the application of the doctrine of necessity. The peril must threaten the public interest of the
state. Peso This condition draws a critical legal line. It separates genuine constitutional
protection from naked political self-preservation. Pakistan's military coups of 1958, 1977, and
1999 all advanced public interest justifications before courts. Scholars have consistently
demonstrated that these invocations served military institutional interests rather than the
Pakistani people. The third condition therefore demands objective judicial verification, not
executive self-declaration (Khan, 2025).

The fourth condition imposes strict temporal limitation on all necessity measures from
the very outset. None of the derogation provisions in the ICCPR, ECHR, or ACHR impose
limits on either the duration of derogations or the number of extensions. States are free to
declare new emergencies of the same kind or to extend derogations indefinitely, raising doubts
about whether such extensions align with substantive requirements. Wikipedia This dangerous
gap in international law confirms that temporal limitation must be actively enforced by
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domestic courts. Bangladesh's 2024 post-Hasina interim government illustrated this problem
vividly. Courts validated the government under necessity but provided no enforceable timeline
for constitutional restoration. This created a dangerous legal vacuum that persists today. The
tourth condition therefore demands enforceable time limits embedded within every necessity
declaration from the moment it is issued (Chechako et al., 2025).

These four conditions carry serious limitations when courts apply them under intense
political pressure. A significant institutional bias exists across all examined jurisdictions.
Military incursions of 1958, 1977, and 1999 were validated under the now-discredited Doctrine
of Necessity, perpetuating a governance model where the constitution functions as a tactical
interregnum rather than a supreme law. Judicial volatility compounds this, as the Supreme
Court's Suo motu jurisdiction yielded hundreds of interventions in 2023 alone, yet consistency
falters, as seen in contradictory rulings on military courts' constitutionality. Law jurist This
pattern reveals a fundamental structural weakness. The four conditions function effectively
only when courts remain truly independent. Politically compromised judiciaries consistently
validate necessity claims that fail all four conditions on their actual merits. Pakistan's 1999
judicial validation and its 2022 firm rejection of identical claims confirm this. The reversal was
driven entirely by changed political dynamics, not by any genuine change in the four conditions

(Dube, 2023).

The broader implications of these findings for constitutional governance are urgent and
practically significant. Proportionality is cut and applied differently across jurisdictions. The
German Federal Constitutional Court focuses on proportionality in the strict sense, while the
Canadian Supreme Court tends to present balancing considerations in terms of the necessity
test. Both courts ultimately seek to avoid confrontation with the legislature, yet they choose
tundamentally different analytical paths to reach that outcome. Harvard International Law
Journal This comparative insight is directly relevant to necessity doctrine regulation. No single
approach fits all constitutional systems equally. Future legal frameworks must accommodate
jurisdictional differences while maintaining universal minimum standards. All four conditions
must be embedded into enforceable procedural requirements rather than left as abstract legal
principles. Parliamentary oversight, independent judicial review, and transparent
proportionality assessment must together anchor each condition firmly in constitutional

practice (Klatt et al., 2024).
C. Fundamental Rights Remain Vulnerable During Emergencies

Fundamental rights are the cornerstone of every constitutional democracy. They
protect citizens from arbitrary state power at all times. However, emergencies create a
dangerous constitutional vulnerability. Governments routinely suspend fundamental rights
under the banner of necessity. This vulnerability raises a deeply urgent legal question. When
does rights restriction become rights destruction? Over time, natural calamities and armed
conflicts have demonstrated that human rights are often the first casualties of a crisis. Even in
ordinary times, limitations on non-absolute rights are permissible, provided they have a legal

ISSN: 3005-2289 73



International Journal of Law and Policy Volume 4, Issue 3 | Marach 2026

basis, pursue a legitimate aim, and pass a necessity and proportionality test. Cornell Law School
This proportionality requirement is crucial but frequently ignored. Governments invoke
emergencies to justify restrictions that far exceed what the crisis actually demands. Pakistan's
martial law periods between 1958 and 1999 demonstrated this pattern repeatedly. Citizens lost
press freedom, assembly rights, and judicial protections simultaneously. The rights most
essential to democracy were the first to disappear (Lebret, 2020).

The scope of rights vulnerability during emergencies extends beyond civil and political
rights. Economic, social, and cultural rights face equal danger. International human rights
conventions converge to characterize the prohibition of torture and inhuman treatment as
non-derivable, which should presumably lead to the responsibility of the state. Applicants
might claim a violation of this prohibition particularly in the context of detention, where
vulnerability is significantly increased during emergency measures. Jimohs This finding reveals
a pattern that crosses multiple jurisdictions. El Salvador's 2022 state of emergency incarcerated
over 77,000 suspected gang members. Constitutional rights were suspended entirely. Arbitrary
arrests were made on unverified tip-offs. The government accessed private communications
without judicial authorization. Ecuador similarly declared a 60-day state of emergency in 2024
in response to organized crime violence. Both cases demonstrate that emergency powers
consistently place the most vulnerable populations at greatest risk of rights violations (Kombo,
2018).

A critical distinction exists between derivable and non-derivable rights during
emergencies. This distinction is legally essential but practically difficult to enforce. The
constitution shall at minimum provide that rights recognized as non-derivable in international
law may not be affected by a state of emergency. Constitutions should clearly specify which
rights can be suspended and which rights do not permit derogation and should be respected
in all circumstances. Peso This standard is not consistently met across jurisdictions. Pakistan's
constitutional framework contains emergency provisions under Articles 232 to 237. However,
these provisions have historically allowed sweeping suspensions of fundamental rights without
adequate judicial oversight. India's constitutional framework provides a more structured
approach through Articles 352, 356, and 358. Even there, scholars have identified significant
gaps in protecting rights against executive overreach. The absence of clear constitutional
enumeration of non-derivable rights remains a dangerous vulnerability across many
constitutional systems globally (Binder, 2025).

A significant institutional bias shapes how courts assess rights violations during
emergencies. Courts in politically compromised environments consistently underperform their
protective constitutional function. In a dataset comprising 853 emergency declarations, 115
are identified as unlawful. Autocratic governments are more likely than democratic
governments to violate the constitution during declared emergencies, confirming that the
institutional character of the declaring government determines the extent of rights violations.
Wikipedia This empirical finding is deeply significant. It confirms that rights vulnerability
during emergencies is not random. It is systematically higher in states with weaker democratic
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institutions. Bangladesh, Pakistan, Egypt, and Jordan all demonstrate this pattern consistently.
Their judicial systems lack the independence necessary to restrain executive overreach during
crises. Democratic states like France and Canada show significantly lower rates of
constitutional violations during emergencies. This comparative gap confirms that institutional
quality directly determines the safety of fundamental rights during periods of necessity
(Drindezi, 2023).

A sharp contradiction exists between government emergency rhetoric and actual rights
protection outcomes. Governments consistently claim that emergency measures protect
citizens. Yet evidence consistently shows the opposite effect. Even if not expressly derogated
trom, the right to life, freedom from torture, and other non-derivable rights may be violated
in the implementation of certain emergency regimes. Repressive measures adopted to contain
political protest during emergencies may lead to excessive use of force by law enforcement
authorities, leading to violations of the right to life and freedom of assembly. Wikipedia This
contradiction is visible across multiple recent cases. Argentina declared a state of necessity and
urgency in December 2023 amid severe economic crisis. President Milei's emergency package-
imposed restrictions on the right to assembly and demonstration. Moldova derogated from
the ECHR in 2023 based on an energy crisis. Control over media was included as an emergency
measure. These cases confirm that the scope of rights restriction during emergencies
consistently exceeds what is proportionate or strictly necessary (Arshad et al., 2025).

The broader implications of these findings for constitutional law and governance are
profound. Rights protection during emergencies requires structural constitutional reform, not
merely judicial vigilance. The use of derogation provisions by states did not correspond with
the actual progression of the crisis. States initially invoked their right to derogate when they
first faced unprecedented challenges, but once legal frameworks were established to manage
surges, they no longer found it necessary to rely on derogations. Countries that maintained
derogations for extended periods raise serious doubts about whether such extensions align
with substantive requirements of international law. LAW MADE SIMPLE This finding carries
direct implications for the Doctrine of Necessity. It confirms that governments use necessity
claims far beyond the actual duration and scope of the original emergency. Future
constitutional frameworks must embed hard legal limits on rights restrictions from the outset.
Non-derivable rights must be explicitly listed and absolutely protected. Parliamentary
oversight and independent judicial review must remain fully active throughout every
emergency period without exception (Thakur et al., 2022).

D. Parliamentary Oversight Is Critically Weak or Absent

Parliamentary oversight is the most essential democratic safeguard against executive
abuse during emergencies. It requires elected representatives to actively monitor, question, and
limit governmental actions during crises. However, this study finds that parliamentary
oversight is critically weak or entirely absent across most examined jurisdictions. This
weakness is not accidental. It is structurally embedded within constitutional frameworks that
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prioritize executive speed over democratic accountability. Executive aggrandizement during
emergencies refers to a temporary reduction in the influence and oversight capacity of formal
institutions vis-a-vis the executive. Pre-pandemic levels of executive dominance and policy
centralization significantly affect how much aggrandizement occurs during emergencies.
Countries with stronger pre-existing democratic institutions experienced far less parliamentary
marginalization during crises than those with weaker foundations. DOAJ This finding
confirms that weak parliamentary oversight is not a product of emergency alone. It is a
structural condition that emergencies simply expose and intensify (Bilanchuk et al.,2024).

The consequences of absent parliamentary oversight are devastating for constitutional
governance. Executives exploit this absence to expand powers far beyond original emergency
boundaries. Parliaments were better able to fulfil their oversight roles in states with higher
quality of democracy and where constitutional and procedural rules provided more space for
parliamentary scrutiny. Unified executives often attempted to bypass legislative oversight,
while checks and balances embedded in coalition governance acted as a brake on attempts to
marginalize parliaments during crisis periods. LAW MADE SIMPLE This comparative
finding carries profound practical implications. Finland's Parliament maintained active
oversight throughout the COVID-19 pandemic through its Constitutional Law Committee.
Germany's Bundestag similatly retained meaningful scrutiny of executive emergency measures.
In contrast, Pakistan's Parliament has historically been bypassed entirely during military-led
necessity invocations. Jordan's Parliament similarly played a minimal oversight role during
presidential emergency decree periods. This pattern confirms that institutional design directly
determines oversight effectiveness (Stavsky, 1983).

A critical institutional distinction reveals that formal constitutional provisions alone
cannot guarantee effective parliamentary oversight. The substance of oversight depends
entirely on political independence from the executive. While well-embedded parliamentary
processes resulted in admirable levels of rights-based scrutiny of primary legislation, this was
undermined by extensive recourse to scrutiny-lite modes of delegated law-making. Parliament
tailed to subject resulting statutory instruments to meaningful scrutiny, demonstrating that
formal oversight mechanisms can coexist with substantive oversight failure. University of
Pennsylvania This distinction between formal and substantive oversight is critically important.
Pakistan's 26th Constitutional Amendment of October 2024 formally increased parliamentary
powers on paper. Critics immediately identified that this expanded patliamentary role served
the ruling coalition's interests rather than genuine constitutional principles. Bangladesh's
Parliament was dissolved entirely in August 2024 following the fall of the Hasina government.
No functioning parliament existed to oversee the interim government's necessity-based
actions whatsoever (Lozano,2024).

A significant structural bias exists in how parliamentary oversight operates under
political pressure from dominant executives. This bias systematically favors governments over
constitutional accountability. Emergency law-making has challenged parliament's capacity to
provide meaningful scrutiny of proposed laws, particularly identifying and addressing the
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impact of emergency powers on the rights of individuals. Laws were passed within days,
sometimes hours, with limited safeguards, constituting an extraordinary transfer of power
away from parliament towards the executive with clear impacts on individual rights.
Academia.edu This rushed legislative pattern is not limited to any single jurisdiction. Egypt's
Parliament demonstrated identical behavior during presidential emergency decree periods.
Jotrdan's legislative body approved executive necessity measures without substantive debate or
amendment. The fundamental constitutional problem is clear. When patliaments approve
emergency legislation within hours, they provide legitimacy without accountability. This
transforms parliamentary oversight from a constitutional safeguard into a constitutional

rubber stamp (Chiru,2023).

A sharp contradiction exists between how constitutional text describes parliamentary
oversight and how it actually functions during emergencies. Most constitutions formally
require parliamentary involvement in emergency declarations. Yet this requirement is
consistently bypassed in practice. Emergency powers are often enacted using rushed legislative
procedures without time for proper scrutiny and justification. In Italy, on 31 January 2020, the
national government declared a state of national emergency without any significant form of
parliamentary involvement. The Spanish Constitution requires congressional consent to
extend emergencies beyond two weeks, yet this formal requirement proved insufficient to
prevent substantive patliamentary marginalization during crisis periods. Peso This
constitutional gap between text and practice is the defining characteristic of parliamentary
oversight failure globally. The Doctrine of Necessity exploits this gap most effectively. When
necessity is invoked, patliaments are the first institution to be bypassed. Courts are the second.
Constitutional governance then depends entirely on executive restraint, which history
consistently shows is insufficient (Bollier, 2024).

The broader implications of these findings for constitutional law reform are urgent and
practically actionable. Canada and Germany experienced little to no executive aggrandizement
during the COVID-19 emergency. Their pre-existing institutional arrangements, including
coalition governance structures and strong parliamentary committee systems, effectively
maintained legislative oversight throughout the crisis period. Countries without these
institutional foundations suffered significantly greater parliamentary marginalization. DOA]
This comparative evidence points directly toward practical constitutional reform. Future
emergency frameworks must institutionalize oversight through mandatory sunset clauses,
automatic parliamentary review triggers, and independent constitutional committees with real
enforcement powers. The Doctrine of Necessity must be constitutionally required to face
parliamentary scrutiny within a fixed period from declaration. Without enforceable oversight
requirements embedded into constitutional emergency frameworks, parliamentary oversight
will remain aspirational rather than actual across all jurisdictions that invoke necessity (de
Londra et al., 2022).

E. The Doctrine Lacks Codification in Any Constitution
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The Doctrine of Necessity is one of the most powerful principles in constitutional law.
Yet it exists nowhere in written constitutional text. No constitution in the world formally
defines it, limits it, or codifies its conditions. This absence is not accidental. It reflects a
dangerous constitutional gap that governments exploit regularly. This doctrine is not directly
stated or codified in any constitution or specific law. It can only be indirectly connected with
other laws, such as criminal or constitutional law. Its application therefore relies entirely on
judicial interpretation rather than clear constitutional authority. ResearchGate This reliance on
judicial interpretation creates serious legal unpredictability. Judges in different jurisdictions
reach entirely different conclusions using the same unwritten principle. Pakistan's courts
validated coups under necessity in 1999 but condemned identical actions in 2022. This reversal
was not driven by any change in constitutional text. It was driven entirely by judicial discretion
exercised without codified boundaries (Wickramaratne, 2020).

The absence of codification carries profound consequences for constitutional
governance across multiple jurisdictions. Without written constitutional boundaries, the
doctrine expands freely. The Cypriot Supreme Court implemented the Doctrine of Necessity
to confront the issue of constitutional provisions becoming inoperative. According to this
application, constitutional provisions prescribing the bi-communal composition of all key state
institutions were suspended until the crisis came to an end. Critically, the implementation of
the doctrine did not leave intact the amendment formula of the Constitution itself. Wikipedia
This Cypriot experience reveals a dramatic constitutional consequence. A doctrine with no
written boundaries effectively amended an unamendable constitution through judicial action
alone. This outcome was never contemplated by the constitution's drafters. It was made
possible entirely by the doctrine's uncodified nature. Cyprus has operated under this judicial
necessity framework since 1964, demonstrating that uncodified doctrines can permanently
restructure constitutional systems (Papa Stylianos, 2023).

A critical institutional distinction emerges when comparing codified emergency
provisions with the uncodified Doctrine of Necessity. Many constitutions include formal
emergency provisions. These provisions specify triggering conditions, duration limits, and
oversight requirements. The Doctrine of Necessity bypasses all of these. Many constitutions
around the world explicitly include provisions granting the executive branch, exceptionally and
exclusively, the power to enact laws required during a state of necessity. However, the
Jordanian constitutional legislature did not determine matters requiring confrontation for the
enactment of provisional laws, and the text remains general in a way that allows interpretation
by the executive branch to determine and assess the occurrence of a state of necessity. SSRN
This Jordanian example demonstrates how even partial codification fails when the language
remains vague. A general constitutional text produces the same abuses as no text at all. Courts
in Jordan have consistently deferred to executive necessity assessments without imposing
meaningful constitutional limits. The absence of precise codified language makes the doctrine
tunctionally uncodified even when constitutional provisions nominally exist (Saputra et al.,

2024).
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A significant institutional bias shapes how courts apply an uncodified doctrine. Without
written boundaries, judicial interpretation reflects political realities rather than legal principles.
Unwritten constitutional principles are legal principles that surface to varying degrees as the
executive carries out its functions. Certain principles hover in the background of a great deal
of discretionary decision-making. While unwritten constitutionalism is not necessarily
imprecise, the entrenchment of unwritten principles may cause the body of constitutional rules
to drift away from their textual moorings. Law jurist This drift is precisely what makes the
uncodified Doctrine of Necessity so dangerous. It drifts wherever political power directs it.
Pakistan's judicial history illustrates this perfectly. The doctrine was applied to validate three
military coups across four decades. No constitutional text authorized any of these applications.
Judges exercised pure discretion in a legal vacuum created entirely by the doctrine's uncodified
status. 'This structural bias systematically favors governments over constitutional
accountability (Padden et al.,2022).

A sharp contradiction exists between the doctrine's claimed constitutional legitimacy
and its actual legal foundation. Governments invoke it as a constitutional principle. Yet it has
no constitutional text to support this claim. The Doctrine of Necessity emerged as a response
to emergency. Yet the nature of the emergency determined the basic characteristics of the
doctrine, making it a unique case within the context of emergency law. The doctrine occurred
through a constitutional crisis created by the strategic activity of political and institutional
actors, leading neatly to the collapse of the state and resulting in the complete incapacity of
key state organs to operate. Oxford Academic This origin story reveals the doctrine's
fundamental character. It was never designed as a permanent constitutional principle. It was
an emergency judicial response to a specific crisis. Over time, governments repackaged this
emergency judicial response as a permanent constitutional tool. Nigeria's 2010 Senate invoked
the doctrine to transfer presidential powers with no constitutional basis whatsoever.
Bangladesh's 2024 interim government similarly operated under necessity without any
constitutional text supporting its legitimacy. These cases confirm that the doctrine's uncodified
nature enables its transformation from emergency response into permanent governance tool

(Yasir et al.,2024).

The broader implications of these findings for constitutional law reform are both urgent
and practically actionable. The lack of codification is not merely a technical deficiency. It is a
fundamental constitutional crisis requiring immediate structural remedy. Codified
constitutions are usually hierarchical, and hierarchical constitutions are usually codified. The
adoption of a codified constitution would likely resolve uncertainty by clarifying the
parameters of each branch's powers and the authority each would be able to exercise over the
others. There is presently a degree of uncertainty which inheres in and is a necessary feature
of the existing unwritten constitution concerning the relationship between courts, the
executive, and Parliament. Harvard International Law Journal This observation applies directly
to the Doctrine of Necessity. Codifying the doctrine would transform it from an open-ended
judicial discretion tool into a bounded constitutional principle. Future constitutional reforms
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must explicitly define necessity, enumerate its triggering conditions, specify its duration,
mandate parliamentary approval, require judicial review, and protect non-derivable rights
absolutely. Without this codification, the doctrine will continue to function as an unlimited
constitutional blank check available to any government determined to circumvent
constitutional constraints (Grados-Orosz, 2025).

F. Implications

The findings of this study fundamentally challenge the traditional constitutional theory
that emergency governance and democratic constitutionalism can coexist without formal legal
boundaries. Classical constitutional theory assumes that courts will naturally restrain executive
overreach during crises. Parliaments in developing nations can use its findings to draft
constitutional sunset clauses and mandatory oversight mechanisms. Human rights
organizations benefit directly from its proportionality analysis. Citizens living under hybrid
regimes gain a clearer legal vocabulary to challenge unjustified necessity declarations before
courts. Against a backdrop of democratic backsliding, eroding checks and balances, and rising
authoritarianism, constitutional reform efforts must address both the challenges and quiet
sources of resilience simultaneously, recognizing that abusive constitutionalism has replaced
the earlier wave of reform that sought to expand rights and strengthen accountability. The
ultimate beneficiaries of this framework are citizens whose fundamental rights remain
vulnerable every time a government invokes necessity without legal constraint. In conclusion,
the Doctrine of Necessity will remain a double-edged constitutional sword until states accept
the urgent responsibility of codifying its conditions, enforcing its boundaries, and protecting
the democratic institutions that necessity claims so frequently destroy (Luhrmann et al., 2024).

Conclusion

Constitutional democracies worldwide face a growing and urgent threat. Governments
increasingly invoke extraordinary legal powers to bypass their own constitutional limits. The
Doctrine of Necessity sits at the center of this dangerous pattern. This study examined how
courts across Pakistan, Bangladesh, Hungary, Jordan, and India apply the doctrine during
constitutional crises. Evidence consistently showed that political convenience, not genuine
emergency, drives most necessity invocations. Courts apply the doctrine inconsistently
because no written constitutional standard exists to guide them. Fundamental rights suffer,
parliamentary oversight disappears, and democratic institutions weaken with every unjustified
necessity claim. The four conditions governing legitimate application unavoidable need, no
constitutional alternative, proportionality, and temporary duration are rarely enforced
consistently. These interconnected failures confirm that the doctrine currently serves executive
ambition far more reliably than it serves constitutional democracy or genuine emergency
governance.
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The broader consequences of these findings extend far beyond academic constitutional
theory. Every citizen living under a constitutional government has a direct personal stake in
how emergency powers are controlled. When necessity doctrine boundaries remain undefined,
ordinary people lose enforceable protections against arbitrary government action during crises.
Recent developments in Bangladesh, Hungary, and Pakistan demonstrate that necessity abuse
is accelerating rather than declining globally. The Venice Commission's ongoing
recommendations for formal emergency power codification reflect growing international
recognition of this constitutional crisis. This study's comparative framework provides
legislators, constitutional drafters, and judicial reformers with practical analytical tools for
designing stronger legal boundaries around emergency powers. Formal constitutional
codification of the doctrine, mandatory parliamentary oversight mechanisms, and non-
derivable fundamental rights protections represent the three most actionable reforms
emerging directly from this research. These reforms are achievable what they require is
sustained political will and genuine democratic commitment.

Several important questions remain unanswered and deserve dedicated future scholarly
attention. This study examined five jurisdictions, but the doctrine operates across dozens of
constitutional systems requiring further comparative analysis. Future research should
investigate how international human rights law can be formally integrated with domestic
necessity doctrine frameworks to create stronger cross-border accountability mechanisms. The
role of civil society organizations and independent media in exposing politically motivated
necessity claims also warrants deeper examination. Digital governance and artificial
intelligence-driven surveillance introduced during recent emergency periods raise entirely new
constitutional necessity questions that existing legal frameworks are completely unprepared to
address. Transitional democracies emerging from authoritarian governance face particularly
acute necessity doctrine vulnerabilities that deserve focused comparative study. The boundary
between legitimate constitutional emergency governance and illegitimate authoritarian
consolidation remains one of constitutional law's most consequential and most urgently
unresolved questions. Answering it rigorously and honestly determines whether constitutional
democracy genuinely survives its most difficult and dangerous moments.
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